Introduction
The most famous anecdote on business ethics is ascribed to Karl Kraus. To a student asking him for his opinion, he answered: 'You want to study business ethics? You have to make a choice: business or ethics!'. The relationship between the pursuit of profit and the respect of ethical values is at the centre of the international activities of firms. Whenever they are active abroad, there are two types of risk, which are under-regulation and over-regulation. On the one hand, companies may come into a legal vacuum, if neither the home nor the host country is willing or able to apply its rules, or if rules applicable to the activity in question do not exist at all. Firms may exploit this vacuum by taking advantage of low labour, health, environmental, tax, or consumer protection standards. On the other hand, it may occur that two or more countries apply their rules simultaneously. In this case, the company may be subject to an excessive burden. In the worst case, the authorities of different countries may impose administrative decisions which are contradictory.
These problems cannot be solved by domestic legislation alone. Of course, it is possible for a State to extend the geographic scope of its regulations in order to cure under-regulation (provided that the jurisdictional limits resulting from public international law are respected).
However, often it will not be easy to obtain information about facts which have taken place abroad. Furthermore, the extraterritorial application of domestic law will increase the risk of conflicts with other jurisdictions. Moreover, the interest of political institutions in regulating behaviour of domestic firms abroad may be limited. Hence, there is an urgent need of international coordination in order to overcome the problems raised by trans-border business.
The general verdict applies that trans-border problems can only be solved internationally.
The following remarks will focus on the attention which transnational corporations have attracted in public international law over recent decades. The starting point is the world of the The article is written not only in honour of a pre-eminent scholar who has tremendous merits in the development of international law, but also for a teacher and mentor to me. One of the inspirations originating from the legendary atmosphere at his Munich chair led to an article on the non-binding rules for international economic activities.
1 Twelve years later, the time has come to analyze the important developments that have taken place since then. We will see that the status of business enterprises has changed so that some defend the idea that they have developed from mere objects to subjects of public international law. Be that as it may, the topic is a perfect example for a phenomenon that Bruno Simma -in a different context -has called 'the great shades of nuance that permeate international law'.
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II. UN Codes of Conduct
The awareness of governance gaps in the international economy is not new. 3 In the 1960s and 1970s a comprehensive framework was aimed at in order to fill these gaps. 10 The majority of (alleged) abuses are situated in the extractive industries (oil, gas and mining), followed by the One of the sensitive points of corporate responsibility is the extension of accepted principles to the supply chain. The adoption of high standards would not be credible if intermediate products or services are bought from entities which do not respect these standards on their part. The subject has gained in importance with the process of outsourcing, subcontracting, and offshoring to countries with lower productions costs, lower wages, and lower labour and environmental standards. According to the 'sweatshop argument', low wages and bad working conditions are exploited by transnational corporations which disintegrate vertically and dislocate manufacturing as soon as rules are tightened in a certain country. This argument could be countered by a system in which companies voluntarily adhere to minimum standards, for example in the fields of labour law, environment, and human rights. Today, the opinion is wide-spread that procurement is not value-neutral and that social responsibility applies also to the supply chain. However, it is much more difficult and burdensome to 12 See n 19 below.
The ten principles and their implementation
implement legal and ethical standards with respect to firms other than one's own. 13 Therefore, one of the central topics of the Global Compact is how to improve the respect of the ten principles in supply chains. would be naive to say that the financial industry as a whole has already endorsed this concept.
Until now, and in spite of its growing importance, the PRI still concern a niche market. 
Corporate Social Responsibility
The Global Compact, with more than 8,000 signatories worldwide (businesses and civil society), is the most prominent initiative in the field of business responsibility worldwide.
However, it is only the especially visible part of a general phenomenon which is called Corporate Social Responsibility (CSR). 17 Many firms today communicate about their behaviour as 'corporate citizens' and publish sustainability or social responsibility reports.
Often they do so in the context of the Global Reporting Initiative (GRI) which was founded 13 According to Global Compact reporting, only 12 per cent of participating businesses require suppliers to comply with Global Compact standards in order to be accepted as a partner, see 'United Nations Global Compact Annual Review-Anniversary Edition' (2010) 14.
14 Cf. UN Global Compact and BSR, 'Supply Chain Sustainability-A Practical Guide for Continuous Improvement' (2010) <http://www.unglobalcompact.org/docs/issues_doc/supply_chain/SupplyChain Rep_spread.pdf> accessed 28 July 2010. 15 The PRI are available at <http://www.unpri.org/principles> accessed 28 July 2010. by private actors in collaboration with UNEP. GRI has published reporting guidelines which are used by a growing number of businesses and non-businesses and which are refined continuously. The goal of GRI is to establish social reporting as a complement to financial reporting. 18 There is a close link to the Global Compact: its rules encourage integrating COPs into existing texts like corporate responsibility or sustainability reports. 19 Thus, it is possible to avoid duplication of work and to bundle CSR-activities. 20 The most common names are 'CSR Report' or 'Sustainability Report', but there are also individual terms like 'Citizenship Report' or 'Report to Society'. GRI gives ratings on the quality of reports.
The idea underlying CSR is that of a company which not only pursues economic goals, but that takes into account the impact of its activities on all spheres of public life. 21 Closely linked to the concept of CSR is the distinction between shareholder value and stakeholder value.
Another trait is the so-called 'triple bottom line' which complements a purely economic way of measuring success by an ecological and social component. Concerning environment, the problem of negative externalities can only be solved if the use or the degradation of the environment including climate and biodiversity will be assessed in financial terms and integrated into financial reporting. The 'invisible hand' cannot work where prices are invisible themselves. As regards human rights, risks due to violations should be equally be integrated into financial reporting.
The topic has become so important that the European Commission has submitted a report 
The protect, respect, and remedy framework
The general framework is based on three core principles, 'the State duty to protect against human rights abuses by third parties, including business; the corporate responsibility to respect human rights; and the need for more effective access to remedies'. 32 This concept has been accepted equally by business associations and human rights organizations because it strikes a balance between responsibilities of States and private actors. At the same time, it underlines the necessity for victims to have effective remedies, judicial and non-judicial. It is the clear goal of this 'principled pragmatism' to achieve concrete progress in the daily lives of people and to leave behind the ideological clashes of the 1970s and 1980s.
As regards the first principle, States in the first place have to refrain from violating human rights. But they have positive obligations, too. The second principle is a novelty and concerns the relevance of human rights for businesses themselves. Contrary to the duty of States to protect human rights, the policy framework of the Special Representative uses with regard to corporations the term 'responsibility to respect'. 38 The underlying idea is that, according to traditional opinion, international human rights do not impose obligations directly on companies. Such obligations occur only if domestic law evolves in this sense. However, the international practice expressed by the Global Compact as well as soft law instruments like the ILO Tripartite Declaration and the OECD Guidelines underline the responsibility of companies with regard to human rights.
Civil society carefully observes compliance with this responsibility. 39 The Special
Representative has summarized this development by saying that in addition to the legal licence to operate, the success of a company depends also on a 'social licence to operate'.
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Firms must not only avoid the infringement of rights ('do no harm'), but they have also to address abuse committed by others. For this purpose, the Special Representative has proposed that companies introduce a human rights due diligence consisting of a human rights policy, an impact assessment, the creation of an integrated human rights corporate culture, and 45 Contrary to frequent criticism against the 'privatizing of human rights', the private responsibility does not reduce but complements human rights duties of the State. 46 See Ruggie, 'Business and Human Rights: Further steps' (n 37) nos 114-16, and the useful database at <http://baseswiki.org/en/Main_Page> accessed 28 July 2010.
regarding stabilization clauses which exempt investors from subsequent public policy measures. 47 The Special Representative attracts attention to the necessity of integrating human rights aspects as a horizontal aspect in all kinds of international agreements.
Up until now, the Special Representative has submitted highly informative reports on the relationship between business and human rights. However, without the conclusion of a special treaty on corporate responsibility, the legal basis for human rights obligations of private actors stays vague. Therefore, in the absence of new conventional obligations, the work of the Special Representative would only have a legal effect if his guidance had an impact on State practice meeting the high requirements for a change in customary law. It is more realistic to say that the legal consequences of his work will be restricted to modifying the lex mercatoria.</p>
V. Legal Personality of Transnational Corporations in Public International Law?
As we have seen, initiatives like the Global Compact or the policy framework of the Special Representative aspire to bridge governance gaps and to integrate businesses into the values of public international law. From a legal point of view, it is important to determine the status of the commitments formed by this development. Even if public international law has started to introduce rights which may be directly invoked by private parties, 48 obligations normally do not become effective until domestic law has taken them over. 49 An obligation of undertakings to respect human rights would amount to a direct horizontal effect of these rights, a concept which is far from generally being accepted even in domestic law. Therefore, according to the traditional view, international law does not directly address transnational corporations. In this respect, the core texts for the international protection of human rights may be invoked which refer to non-State actors. 50 There are scholars who deduce from the influence transnational corporations may have a presumption of legal personality 51 or infer from existing treaties a partial legal personality.
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For our context, this discussion shows that there are no objections in principle against the adoption of a binding international text imposing obligations on businesses in the different fields of CSR. It is not legal personality that determines rights and obligations, but, on the contrary, legal personality follows from the attribution of rights and duties. Therefore, the discussion on the international legal personality of corporations is of secondary importance.
However, before dwelling on the topic of binding international instruments, we have to ask the more fundamental question if CSR needs legal rules at all.
VI. CSR between Self-Interest and Altruism
The subject of CSR touches upon a fundamental question of market economy which is the The answer should be twofold. In countries with high legal standards in these areas and with a well-functioning rule of law, profit-seeking entities should not be expected to act against their self-interest. Here, the State apparently assumes its task of setting and implementing the rules which satisfactorily promote the public good so that it is sufficient for the companies to 54 This shows the importance of the Global Compact and of the other initiatives in the field of CSR: an international standard is developed which helps private actors to adopt rules filling in the gaps of the international economy. At the same time, these rules put competitors on an equal footing. It is not acceptable that companies which do not respect the international standards get a comparative advantage because they can produce at lower costs. 57 In sum, the arguments lead back to the subject of self-interest. With the growing public awareness of the social and environmental impact of corporate behaviour it has become important for companies to incur and to honour commitments in this field. 58 The relevance will increase rather than wane. The most important question in this context is if it will be sufficient to have a system based on the principle of voluntariness and on the absence of close monitoring or, on the contrary, if we need a legally binding scheme in which States or international organizations set the rules and where companies have to comply.
VII. The Case for an International Code on Corporate Responsibility
In our view, at this stage, middle ground has to be found. In a first step, the Global Compact should be strengthened. At present, it is non-obligatory in a double sense: a company cannot be forced to join the Global Compact (or other CSR initiatives), 59 nor are companies-once participating-subject to a strict monitoring procedure. Regarding control, the Global Compact does not interpret its role as that of a regulatory authority. As we have seen, the Global Compact works on the basis of self-reporting: Participants have to report annually.
However, the Global Compact does not verify the accuracy of COPs, but relies on the assessment of stakeholders. It confines itself to a platform that develops a framework for responsible business practices. The question may be asked if this approach is not too cautious. 56 It is clear that concepts like 'efficient breach' do not have a place in CSR. Respect of legal rules and contractual obligations is a minimum standard for corporate conduct. This is not satisfactory in the long run, though. It is certainly true that the scope of the CSR minimum standards has to be determined carefully in order to avoid stifling of international competition. However, once these standards have been defined, they should be respected by all firms. Otherwise, companies violating these minimum standards would have unfair competitive advantages. As we have seen, market-oriented instruments in the field of CSR do not work well in all respects. Hence, in a last stage, soft law should turn into hard law by concluding a multilateral treaty. It would oblige the contracting parties to adopt domestic rules applicable to firms subject to their laws or based in their country 61 including an effective implementation mechanism. Implementation should be subject to a principle of subsidiarity:
In the first place, the State in whose territory human rights violations occur is competent to handle complaints. If this State is not a party to the treaty or if it does not fulfil the treaty 60 For the legal situation in Denmark see the text at n 25 above. 61 For the determination of a corporation's nationality see Schaub, Grundlagen der Regulierung internationaler Unternehmen (n 7) para 8.
obligations, victims should have the right to seek redress in the home State of the company in question. There is no sufficient reason to restrict these rules to transnational corporations; any business behaviour with an international dimension should be covered. In order to avoid overregulation and a 'one size fits all' approach, reporting duties should be based on the principle 'comply or explain' known from the corporate governance world. Small and medium enterprises would have the possibility to renounce on social reporting if they explain why.
Of course, the Code would not exclude the adoption of stricter international rules in selected areas (such as labour, environment, human rights, anti-corruption, antitrust). But it would constitute the cornerstone of a global system of corporate responsibility.
VIII. Conclusion
Recent developments in international economic law bring business and ethics closer together.
Public awareness of the impact business behaviour may have on the environment and on human rights has risen. Hence, the market mechanism will often work in favour of the protection of public goods since business enterprises have a self-interest in sustainable business strategies and will respond to new consumer preferences. Certain marketing strategies, like Fairtrade or Eco-Labelling strengthen this effect. On the other hand, ethical consumerism has its limits. It works predominantly for trademarked or luxury goods and niche markets, but less well for cheap products, raw materials, and intermediate products. So, it is relatively easy to take measures against blood diamonds (Kimberley Process) or sports goods produced by child labour. However, ethical purchasing decisions are much less relevant for inhuman labour conditions in a coal mine. Moreover, in a realistic view, customers often say that they are willing to pay a price premium for good social and environmental behaviour of a manufacturer or distributor. But eventually, they do not always act as announced.
This mixed balance shows that it is indispensable to provide for binding minimum standards 
